Incrementalist Animal Law: Welcome to the Real WorH
David Sztybel, Ph.D.

So far | have commented on the incrementalism geasti-incrementalism debate as a
philosopher. However, this is a historical issugva. | am not an historian, but I would
still like to pick up some of the slack left by tisans who have neglected this task. | do
not pretend to be an expert. No doubt the realrxpaéll one day do a much more
rigorous job than | am about to do. As against qurolspects, however, Henry Ford
famously stated: “History is bunk.” However, helided Adolph Hitler. There was a
picture of the dictator in the auto-maker’s offi€@rd gushed over Nazism when he
visited Germany. So Ford would have said that Hatitsm is bunk too, or so | gather.
Anyway, history is truly important and can teachhosv to develop concepts for analysis
in the incrementalism versus anti-incrementalisivadie for animal law, and perhaps we
can also learn too what to expect from “futuredmgt’

| am now using the terms incrementalism versusiactementalism in order to
refine the terms of this debate. There is spectiggisementalism, which is confined to
anti-cruelty laws, and anti-speciesist incremestaliwhich aims ultimately for animal
rights in some strong sense. This paper is redlbyiaanimal rights incrementalism
versus animal rights anti-incementalism. But | wile incrementalism versus anti-
incementalism for short. Incremental reforms ineladhti-cruelty legislation and also
abolishing animal exploitation in limited sectaas,in animal circus acts for example.
However, it also includes a strangely neglectethfof incrementalism: increments
against racism and sexism, taken as examples,ddieks and women are no longer
viewed as the property of white people and mempeesvely.

There are children’s rights to consider too, altjioit is more controversial as to
whether young people legally counted as propettlf, there are other parallels. As an
interesting historical aside, Henry Bergh foundsel American Society for the
Prevention of Cruelty to Animals in 1866. Bergh &®e involved in a child abuse case
and helped to set up a Society for the Preventi@reelty to Children in 1874. See also,
in the timeline of children’s rights below, how ttveo causes of child and animal welfare
join forces in 1877 in the form of the American Hame Association, which dealt with
both issues. Both involved rather helpless victohsruelty, but only the humans went
on to get legal rights (but see below some rarmahiights laws pertaining to apes).
Anyway, now back to our meditations on terminology.

Previously, | used the terms animal rights fundatalism versus animal rights
pragmatism. The fundamentalists are opposed tenmental change largely for moral
reasons, since they believe in championing alhihal rights, not merely degrees of
protection against cruelties. (An oversimplificatithat will do for now.) The pragmatists
urge that they are more “practical” and considethically appropriate to secure the best
they possibly can, legislatively, for nonhuman aaisrat any given juncture. This old
dichotomy does not allow for enough in the way istidctions though. Some oppose
incrementalist initiatives for ethical reasons, sdmecause such proposals are supposedly
ineffective, and others for a combination of reasdncrementalism versus anti-
incrementalism—with moral (anti-)incrementalismpoagmatic (anti-)incrementalism as
subvariants—allows for these differentiations ualikndamentalism versus pragmatism,



which is still useful for discussing ethical thexsriabout incrementalism. Joan Dunayer
was always totally against incremental, anti-cgubdgislation. However, Professor Gary
L. Francione’s old theory of acceptable legislat@oticulated in his boolRkain Without
Thunder accepted (before animal rights are enshrinedvirs) only incremental reforms
that protected 100% of an animal’s interest, sigchb&rty of movement, or else
abolished a whole area of animal exploitation sasimarine shows. Apparently he has
now rejected that theory, which we can classifgaesi-incrementalist, and now opposes
all incrementalism, including single-issue campajgmhich would seem not to resist
marine shows by themselves any more. SuperficiBligncione’s old theorgeemedo
forbid using the term incrementalism, since he lkifnzrofessed an incrementalist
approach. Various activists might accept some sdiitscrements but reject others.

| have a remedy to this terminological quandaowéver. It is fair to say that
Francione’s program was a kind of hybrid approath anti-incrementalist and pro-
incrementalist tendencies. | think it is accurateharacterize Dunayer as an anti-
incrementalist, since she always rejected so-célletfarist” legislation, although in her
book,Speciesisishe supports increments that the Great Ape Rregeks to make.
Francione’s old strategy was anti-incrementalisigl@animal interests in particular. A
given legislative proposal had to respaittof any given animal’s interest in some respect
(freedom of movement, bodily integrity, etc.), matlthan a degree of that interest or an
increment involving only partial protection of inésts. So in the end anti-incrementalism
in a certain respect is characteristic even of ¢iare’s former legislative strategy. Now
apparently he offers no solutions whatsoever ferégislative near-term and is more of
an extreme anti-incrementalist than ever.

Incrementalist versus anti-incrementalist is vdttan still other old terms. Take a
dichotomy used by those formerly concerned witltlhklavery: gradualist versus
immediatist. This does not work since Francioneoslegislatively calling for an
immediate law against all speciesism. He is ndtnb#é/e. Quite the contary, he
advocates abstaining from the legislative procasd,sees himself explicitly as an
“outsider” to that milieu. And as | have said els@ne, | do not call for a uniform series
of graduated stages: | urge that we skip the fragsnaf increments as much as possible.
Also, animal “welfarism” versus anti-welfarism/arahrights is not very revealing since
Francione supports animal welfare acts at the iddal level, and | support animal
rights. Also, in human rights, progress is madeamdy under the category of welfare,
but also liberty, and these are different. Thatlhy philosopher Alan Gewirth, for
example, specifies rights to welfare and freedamd, rightly does not equate these.
Increments can be made for both or either. Simyilatbolitionist versus nonabolitionist
(or reformist) is not especially useful for thisodée, since | not only advocate the
abolition of speciesism, but do many things thatEhancionists agree effectively
promote abolition (cultivate veganism and animghts at the individual level, thus
building up support for animal rights laws, opeativocating the long-term legislative
goal of animal rights, and so on). Bruce Friedrenhjnfluential writer on this debate, has
used “the welfare versus liberation debate.” Howgeagain, this seems like a false
dichotomy since | hold that animal welfare in a sppeciesist sense is part of animal
liberation, not merely “bodily integrity” as Frameie and another long-time anti-
crementalist, Tom Regan, state. Francione and Regant to this other terminology
presumably because they do not want to be assdaidtie animal welfare at all. No less



important, animal rights incrementalists such asetfyare on both sides: anti-cruelty
laws (which are called “welfare” here) AND liberati. So liberation VERSUS welfare
seems unintentionally misleading. But incrementalis indeed posed in various,
dramatic ways against anti-incrementalism.

We will see though, that another relevant distorcts moderate anti-
incrementalism versus extreme anti-incrementalModerate anti-incrementalism,
paradoxically, is subsumed under accepting incréatism in general, which accepts the
appropriateness of making incremental legislatragpess. Moderate anti-
incrementalism, we will see, is a tendency thatesto try to make increments as great
as possible. Extreme anti-incrementalism rejeatseimentalism virtually altogether, or
nearly so. To avoid confusion, though, | will refermoderate anti-incrementalism as
macro-incrementalism, trying to make incrementkgge as can be, as opposed to
micro-incrementalism, or being prepared to acc&pirgly puny increments of progress.
However, both of these are tendencies in the nafumgore-or-less, and are separated by
degrees like colours on a light spectrum, whichegafifficulties in trying to identify
differences in kind that have rigid borders. Nekelgss, let us by all means be as macro-
incrementalist as possible in seeking legislatiagswforward.

This paper will take a different approach to e than studying, say, laws
supposedly regulating human slavery. Rather, [take a different tack by looking at
laws affecting the property status of humans, dbagdaws targeting racism, sexism,
and discrimination against children. From thesarglas, we have decisive things to
learn about the general debate of incrementaligsugeanti-incrementalism. We can
also, perhaps, discern probable future scenaridaipimg to the advocacy of animal
rights laws, and evaluate the prospects of sirggada campaigns (or else legislative
proposals addressing only a few issues). Thene tgarating assumption in animal law
that animal “welfarist” laws are incrementalist{ Ibioat animal rights law would not be. |
will bring this prejudice into question, and shdvat even the history of rights legislation
for all those once deemed property is incrementatisvell. Let us see what we can
uncover in investigating old assumptions.

Francione’s Peculiar Notion of “Property Status”

It is important, in seeking to be clear about Frane’s views in this debate, that he does
not consider counting as property merely in therdik sense of being legally owned, but
also in terms of what is ‘loosely’ (one might sagsociated with property status—a point
| partially owe to David Langloi$ Francione associates with property status:

(1) being owned, but also:

! Langlois, a graduate student at the time of thiting, presenting himself as a follower
of many of Francione’s opinions, told me in a paldebate on the Toronto Animal

Rights Society list-serve in 2006 his interpretaftibat, for Francione, property is not
literally just being owned, but rather a set of apdtorical associations. | say ‘loose’
association rather than ‘metaphorical’ since Frameihimself does not appeal to the idea
of metaphors and would have reasons to resist&poletic idea that does not seem very
philosophical.



(2) beingliterally treated as if one is an object or thing by denyivag one has a
mind, feelings, or interests as the Cartesians ta

(3) Dbeindfigurativelytreated as if one is a thing by conceding thathais have minds
and feelings but by treating them in a vesyifthey are beings without interests,
through a disregarding of interebts

(4) Dbeing treated as if one is a mere means, tesburce, instrument, or slave whose
value can be reduced to that of a commddigain disregarding interests); and

(5) being subjected to unnecessary suffering (adiaregarding a specific interest).

So an animal eradicated as a ‘pest’ is not anyomeiperty or tool but is being
treated as in (2) possibly, but certainly as int¢3)5). Vegans may have legal ownership
but refuse other dimensions of animals as properBrancione’s sense. Not all
conditions need apply since many exploiters gitaat animals have feelings as well.

This model can be compared to symptoms of a diseddsd# which are had in full-blown
form but not all of which are needed to make tlagdosis. This is my interpretation of
Francione’s not-property theory, identifying fivenditions which he does not clearly set
out in this manner. | am interpreting the fact thath condition disregards interests; |
newly distinguish between literally and figuratiyeéteating animals as objects (a concept
that seems generally useful); and | employ my oeake-symptom comparison.

Francione’s Presumptions

Francione frequently compares the plight of aninhalslack slavery and the oppression
of women, as do |. He implies that his theoretasdumptions are true when we compare
legislation on behalf of humans and those laws whie for the sake of animals. What
are some of his assumptions?

1. Legislative rights for animals should be all orimog, not a matter of degrees.
This pertains to his, in effect, rejecting onlypesting, say, 60% of an animal’s
interest in freedom of movement. He implies thgtdation on behalf of humans
has also been all or nothing, not incremental. tdees that we would be
speciesist to abolish child abuse by degrees, diugime animals the same all-or-
nothing benefit, as it were. (Actually | will shdvelow that people have only
legislated against child abuse by degrees or inenésrin Francione’s own
country. Consider that harmful neglect is a fornclofd abuse, and modern states
are guilty of precisely this in manifestations odgs magnitude.) Maybe a grade 6

2 Francione|ntroduction to Animal RightéTemple University Press, 2000), p. 73.

% FrancioneRain without ThundegPhiladelphia: Temple University Press, 1996%%.
discusses disregard of interests.

* Francione|ntroduction to Animal Right. 100, he refers to ‘the basic right not to be
treated as a resource’, which is reminiscent oftisasbligation not to treat persons as a
mere means, and implies a synonymy between thenagro be considered property and
the right not to be treated as a resource.

> |bid., p. 30, he acknowledges a legal and moral olifigatot to cause unnecessary
suffering.



history reader bears out the idea that human rate€onferred all at once, if it is
a particularly poor text, but no professional actomould bear out that
“analysis” (the latter term actually confers tooahucredit, since it implies a
grasp of history, but holding that the history afiran rights is anti-incrementalist
is simply ignorant as | will make plain in this gap In sum, he assumes
normatively that history shows that incrementalismot the way of things for
human progress, so we should not advocate thenionals.

2. He holds that incrementalism does not help us shadlie property status of
animals. In his philosophy, animals should onlyénthe right not to be
considered or treated as property (in his extesaéede of not treating as property
which includes not treating them oppressively).dééends the idea that all
welfare concerns will be taken care of once weiabdhe property status of
animals, implying that a parallel history is tr@e humans. Abolishing animals as
property will make all incrementalism unnecessaryvwaay. So we do nateedto
aim for it now or in future. In other words, he @s&s a concept of property
status such that abolishing the latter and wefi@ranimals are so logically
bound up together that if we abolish property statve somehow will ban all of
the insults of speciesism. Thus abolishing propstdyus is the only or perhaps
fundamental right for animals, as Francione statéss Introduction to Animal
Rights(p. 82). Furthermore: “the basic right not to teated as property is a right
that does not and cannot admit of degred®dirf without Thundemp. 178). These
maxims imply that animals’ property status will pitle removed once all of their
interests are protected by rights not admittindedrees. Abolishing animals’
property status is supposed to be the ultimateisolsomehow—a panacea for
ending injustice and unnecessary suffering, agrew

Do Francione’s assumptions about the centraliggroperty status hold up in the
analysis of human rights? Hardly in most areas.siclemn homophobia, biphobia
(discrimination against bisexuals), transphobiaddmination against transsexuals),
ageism, ableism, sideism (discrimination agairfstianders in technology design that
might realistically endanger “south-paws” as onaregle), lookism, and classism. There
is also discrimination based on religion, creedhationality. Those suffering from these
significant forms of discrimination were not coresield to be the property ahyoneper
se, unless they were considered property on otle@ings, in the ways that slaves were
the property of “white people,” and women were Ridlly mandated to be the property
of male patriarchs. So property status is actuakyevantto analyzing most forms of
oppression—at least for the greater part. To censiddisabled person to be “property,”
then, in some extended meaning, does not make,s#nse property was never
substantially an issue with them, in this respacthe first place.

It does not make sense for Francione to have tamé&d concept of property to
apply to oppressed animals—human and nonhuman—suoiesstarts with the original
or dictionary definition of property and extendsrfr there. Otherwise the so-called
property status is “extended” from exactly nothiagd instead we find a bunch of
characteristics (not being objectified, instruménéal, or cruelly treated) floating around
with NO apparent link to property status in the commorsseBut these causes listed
above dmot start with property in the basic sense, rendeaimg“extension”



meaningless in these cases. And we cannot carfgixiignd” rights to the disabled for
example from, saygbolishingblack slavery The present-day disabled didt

historically start their oppression in black slgvand likely had little or nothing to do
with that unfortunate part of history altogetheibdration for the disabled is also not
especially coincident with liberating so-called &pée of colour.” Sure, those
discriminated against may want for property, bgnogr, but that hasothingto do with
these people themselves being counted as the prajjesomeone else. Francione seems
to be deeply confused, somehow thinking that tise cd black slavery and perhaps the
former status of women can be relied on to makel du® “extended” sense of counting
as property as generaltheory that allows for a full comparison betwepea@esism and
the oppression of humans.

This reflection serves to refute his concept ofpgrty status as “oppressed
status,” which he seems to mean. But then, he rpeersely defines justhathe means
by property status, although it is actually onéhef cornerstones of his theory. No, he
just chides people that he does not mean propettyei literal sense, as though everyone
is supposed to be aware of his extended sense Whiskldom mentions as such, and
never bothers precisely to define or analyze. Tiig meaningful increments fought for
and won on behalf of these humans (the disabled,reit people of colour) must be in
terms radically other than property status, andithen fact what we find in the
respective histories. However, | will examine th&tdry of anti-racist rights, women'’s
rights, and children’s rights instead, since thdsémore or less in the case of children)
feature people as property. Will Francione’s analpsove correct in at least these three
limited cases?

Francione’s Assumptions Meet the Historical Recordthe Incremental Battle for
Anti-Racist Rights®

Here | use the example of U.S. anti-racist rigated. It is Francione’s nation and thus his
primary legal frame of reference. America is alsdely—mostly by Americans—
supposed to be the greatest champion of right§raedoms. Perhaps it is the mightiest
champion, but I think Sweden for example has muokento offer in the way of human
rights. All the same, here is a detailing of U&:ist and anti-racist legislation:

TABLE 1.
LEGEND
abolition of property status (slaves freed)

RED Jim Crow laws (racist incrementalist legislation)
anti-racist incrementalist legislation

® Sources: Wikipedia article, “The Abolition of Skry Timeline.” Retrieved February
26, 2011 from http://en.wikipedia.org/wiki/Abolitio of _slavery_timeline. Civil Rights
Timeline from http://www.infoplease.com/spot/cightstimelinel.html. Jim Crow in
America Timeline from: http://www.shmoop.com/jimeev/timeline.html.



Author’s Note In order to avoid repetition, tedium, and excessength, | have grouped
some Jim Crow laws together under school segragategregation related to transport;
miscellaneous segregation, and restrictions agaitesmarriage of so-called “whites”
and “people of colour.” However, once civil righégjislation starts to appear, | have
interleaved the Jim Crow laws in order to show ltbere were alternations of racist and
anti-racist legislation in the United States fareay substantial period of time.

Year Event

1850 Fugitive Slave Law requires return of escaped sSlaaeoncession to the South

ANTI-DESEGREGATION IN SCHOOLS

1870 Virginia; 1870 Tennessee; 1872 West VirgiiBy5 Missouri; 1875 North
Carolina; 1875 Alabama; 1876 Wyoming; 1876 Tex&851Florida; 1891 Kansas; 1895
Georgia; 1895 South Carolina; 1897 Oklahoma; 19BgiMa (again); 1904 Kentucky
(also applies to private schools and college); 1R@bsas allows separate schools
(again); 1907 Oklahoma (again); 1923 New Mexico

AGAINST DESEGREGATION IN TRANSPORT

1889 Texas (rail); 1890 Louisiana (rail); 1891 Adafa (rail); 1899 Georgia (rail); 1907
Texas (streetcars); 1907 Florida (railroads); O&aa 1908 (transportation)

AGAINST DESEGREGATION, MISCELLANEOUS
1890 Georgia (prisons); 1901 North Carolina (lirs); 1909 North Carolina (prisons);

1914 Louisiana (circuses); 1915 Oklahoma (phonehs)p1918 Virginia (prisons); 1919
Texas (libraries); 1921 Oklahoma (teachers); 192dingssee (coal miner bathrooms);



1925 Oklahoma (boxers); 1926 Virginia (public ple)cd 928 Kentucky (hospitals); 1934
South Carolina (public spaces); 1936 Virginia (eag®r vehicles); 1940 Alabama
(prisons); 1942 Kentucky (retirement homes); 1942s\Msippi (charity hospitals:
separate entrances and quarters); 1947 North Gar@emeteries)

AGAINST INTERMARRIAGE OR “MISCEGENATION”

1879 Missouri; 1879 South Carolina; 1880 Mississifif82 West Virginia; 1885
Florida; 1888 Utah; 1901 Alabama; 1908 Wyoming; & @®lorado; 1909 South
Carolina; 1911 Nevada; 1911 Nebraska; 1930 Oregjgon cohabiting); 1945 Wyoming
(renewed)

1873 West Virginia forbids records of birth, death, andrriage for whites and blacks
to be kept in same books together

1876 Texas Poll Tax makes it impossible for poor blattkgote

1882 Supreme Court voids Ku Klux Klan Act of 1871 whiallowed federal troops to
go after Klansmen and prosecute them in federat cou

1883 U.S. Supreme Court voids Civil Rights Act of 187bigh prohibited racial
discrimination in theatres, hotels, trains, andeotiublic accommodations as
unconstitutional

1890 Oppressive voting laws for all southern statesirietance, poll taxes and literacy

to tests

1906

1896 U.S. holds up Louisiana law requiring separatedoutal places for blacks in
schools, libraries, hotels, hospitals, prisonsatites, parks bathrooms, trains,
buses, cemeteries and wherever people might contening

1912 Louisiana restricts housing

1915 Alabama restricts nurses, that is, whites carimdpfack patients

1932 South Carolina restricts adoptions

1932 South Carolina restricts circuses

1933 Texas restricts boxing

1934 North Carolina no exchange books between whitekidabools

1935 South Carolina bus drivers only allowed to transphildren of the same “race”

1939 Florida schools used by black and white studer@s@abe stored separately

1948 Truman endorses equal rights for blacks in thetanyli(Executive Order 9981)

1949 Texas coal miners must have separate washrooms

1951 Kentucky restricts adoption

1952 Missouri restricts adoption

1954 Segregation in schools unanimously ruled uncornsiital by the U.S. Supreme
Court; thus overturning the 1896 decision of “sepabut equal”’ schools

1955 Maryland penalizes mixed birth

1955 Rosa Parks refuses to cooperate with segregatitmises, which is abolished in
the next year of 1956

1956 Alabama restricts games poker, checkers, golf, etc.

1956 Kentucky restricts socials, dances, etc.

1956 Louisiana restricts public places



1956 North Carolina bathrooms segregated

1958 Virginia closes all mixed schools

1959 Arkansas separates buses

1962 James Meredith first black person to enrdl@iversity of Mississippi

1963 Birmingham, Alabama separate buses

1963 March on Washington, Martin Luther King, Jr.’s ‘@¥e a dream” speech

1964 Poll tax making it hard for blacks to vote abolidhie the 24' amendment to the
constitution

1964 Civil Rights Act of 1964 passed by Lyndon Johnsadsinistration. Sweepingly
prohibits discrimination of all kinds based on rao@our, religion, or national
origin

1965 Johnson’s Voting Rights Act making it easier foad)s to register to vote

1965 Affirmative action legislation laid down in Execudéi Order 11246 for all
government hiring

1965 Malcolm X is murdered.

1967 Sarasota, Florida mandates segregated beaches

1967 Ruled unconstitutional by the U.S. Supreme Coufotbid inter-“racial”
marriages, based on an appeal from the state giriar

1968 Martin Luther King, Jr., is murdered. Notiaahracist law completely runs out
of steam after this event.

1968 Civil Rights Act of 1968 allowing no discrimination sale, rental or financing of
housing

1971 U.S. Supreme Courts rules busing allowable as asnefintegration in public
schools

1988 Overriding President Reagan’s veto, Congrassgs the Civil Rights Restoration
Act, expanding non-discrimination laws in instituts getting government
funding

1991 Civil Rights Act of 1991 provides for damages irses of intentional
employment discrimination

2003 U.S. Supreme Court holds up affirmative actiondoliege and university
admissions

I do not pretend to capture all racist or anti-sat2gislative acts, just most of them, or
enough to be indicative about what history mightteus. | have not at all been selective
in my representation of legislative history but dassedll laws listed in the sources that
| consulted. This is my method in all cases subsetiyitoo. Would any of these listet
have featured momentous, anti-incrementalist laweigng all possible increments? It is
unthinkable that there could even be one such donigs our three realms of law.

Commentary on Legislation Concerning Racism

Laws regulating slavery are hard to find, as slaveie mostly ruled by terror in both
their daily treatment and punishment of all faisgtempts to flee. However, again, it is
my purpose in this paper to look at the incremeeiklation since the abolition of
slavery in the United States. It proves that wertditlabolish racism in one fell swoop.
Rather, anti-racism is still gradually being efegtin society through an accumulation of



increments of the whole of anti-racism. This hig@rpicture strongly suggests that the
overcoming of speciesism too will only one day lmnwhrough incrementalist
legislation. The record unequivocally proves thaileshing property status does not take
care of all incremental concerns, or make themmddat (not that Francione thinks
abolishing ownership takes care of abolishing priypstatus, as we have seen). Rather,
the laws highlighted in purple that abolish humasgroperty in the U.S. were only the
beginning of a long journey of incremental refordesigned to secure the rights and
freedoms of people of colour and members of otbaradled “races.” It is not just sloppy
analysis but wholly inaccurate to confuse aboliglproperty status with securing all
increments for respecting interests or defendightsi altogether. However, in
Francione’s extended sense of property status,asishould not be oppressed. This
does not permit accurate historical discussioniuénwvand how property status is actually
abolished, and also suggests that the extended sépsoperty status is not realized
incrementally—since he opposes incrementalism—vihéact the history record
demonstrates just the exact opposite.

Francione implies that getting rid of the propestgtus of animals cannot be an
incrementalist achievement, and therefore must meare all-or-nothing thing.

However, in many cases, even phasing out the fopnaglerty status of slaves was
accomplished incrementally. Note how in the ye&i®3] 1784, 1799, and 1804, five
different states only provided legislatively foetijradualabolition of property status
itself. This was primarily done through freeinguré children of slaves, which would
leave even present-day enslaved children in bondadeed, of the seven states that
made anti-slavery laws, five of them—that's 71%—yoabolished property status in
such increments. Yet recall that Francione erroglgapeculates that “the basic right not
to be treated as property is a right that doesndtcannot admit of degreesRk4in

without Thunderp. 178)

Not only was abolishing human property statudaliteral sense graduated into
effect with the generations of slaves, but Frangi®extended sense of property, as
apparently not disregarding animals’ interests, ardyg realized by increments too, such
as the various laws banning slavery, outright adgally, and Truman’s granting of
equal rights only for blacks in the military in 4The segregation in schools was
banned in 1954 by the Supreme Court. These incresnoaity addressed military
personnel and students directly. All other ciwjhis laws represent increments of
progress too: 1956 abolition of bus segregatio®418lling the poll tax; the 1965 Voting
Rights Act and affirmative action program introdddsy Lyndon Johnson; the Supreme
Court ruling that lifted the ban on inter-marridggtween so-called “races”; the 1971 pro-
busing law; and the 2003 Supreme Court decisioaffirmative action specifically for
college and university admissions. These are Aldramental reforms addressing
specific issues, or pieces of the whole puzzleithahti-racism. Even the Civil Rights
Acts of 1964, 1968, and 1991 (considering alsaQivd Rights Restoration Act of 1988)
were not comprehensive bans on treating blacksageepy in Francione’s extended
sense of disregarding interests. The successiveRIghts Acts—as well as the other
anti-racist laws—each added to the incrementakptmn of black people. Francione’s
claims that all animals’ interests will be takemecaf with their not being treated as
property is unjustifiable complacency. Either neirly treated as property is not a matter
of degrees, as he says, in which case it could melgn ownership (although again that
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status was reformed incrementally), or else itmsadter of incremental degrees of
protection of interests, in which case he contitadite quotation given above, as well as
his general ideology. We could speak of geograpimcaements too, since increments
can be spatial or temporal. Only patches of the blafl certain increments of abolishing
slavery. Only Vermont and Massachusetts were umeqal about their bans as we have
read.

However, the study of legislation not only shotwss incrementalism in every
single anti-racist legislative act, even the CRigjhts Acts (the 1964 one’s sweeping
language, though, does resemble constitutionalizgg because it is so general). The
racists too made incremental progress after thét@imoof the property status of blacks
in the literal sense of property. This makes itren®re nonsensical to suggest that
securing not-property-status for animals will beesult in a complete protection of their
interests. Note that after 1865, when slavery wesly abolished in the United States
through the Thirteenth Amendment to the Constityttbere were more than 83 racist
laws (see legislation listed above; around the tirthe twentieth century, 1890-1906,
there is a hint at many laws that made it hardebliacks to vote) passed in the United
States, incrementally building up racism in Amenigaublic life. So eliminating property
status is obviously no blissful panacea for theqmton of human interests, and the case
does not appear more promising in the case of moahwanimal interests. Since both
sides are incrementalist, it is fully legitimatefight fire with fire: to seek to have every
racist law repealed, judicially overturned or dgarled, and unenforced. To Francione,
incrementalist laws are not allowable. Yet coumgsiof unjust incrementalist laws
would clearly have been in the service of justideere is no good reason why the narrow
increments of segregation, say, on trains, coutba@recisely countered with counter-
increments allowing black people and others tasjiwhere on trains. If the opposition
deals in incremental legislation, then so shouldespecially since incremental
legislation is the way of both sides. The alten®ats to wait even now for a rights bill
giving liberation to everyone, human and nonhunraeyery conceivable aspect. We
would have to wait far too long—actually beyond biatimes, | would wager—for such
anti-incrementalist legislation. We would no longgen bearoundto wait for it. And
always, it is hard to get more than precious in@metis passed.

That is why ALL of the racist and anti-racist Iglgition is incremental, including
the 1865 banning of property status (which didkiiboff all increments of racism by
far). To get a law passed, a legislator needsuyst, argue in favour of it, as well as
debate it, and this is hard to do thoroughly indhse of big issues bundled together. | am
no legislative expert, but that is part of why lwlab guess that all of the legislation was
incremental. Because anything else would not nadgsappear undesirable (sure racists
would want sweeping racist laws, just as anti-taasight dream of all-encompassing
anti-racist laws), but rather impossible or jusbfddingly difficult for technical reasons.

Consider some facts that make this creeping aaajlincrementalism virtually
inevitable. Themacro reason is that full rights are only conferred bystitutions,
international law, and the like. It is very hardrédorm constitutions in the face of the
mighty forces of fiscal and social conservatisnis lhext to impossible, short of a
revolutionary government, to make a new constitutithese things evolve slowly and in
a way painfully. Or painstakingly. Only constitutel amendments might succeed, and
those at great cost. Thaicro reason is that the law depends on precedents. drawry
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particular cases must juggle mountains of preceolewlifferent sides of issues. It is hard
for specific kinds of cases in isolation. Think hberd it would be legislating a bill that
encompassall relevant cases, all kinds. The constitution is a mountain that is hard
move, but so are the aggregates of constrainingedests that get more formidable with
every passing year. With this basic understandiriggcomes clear why incrementalism
is the way of the land, in spite of the fact thaeeping reforms in the interests of justice
would be far more inspiring and rewarding, or s@auld seem. However, strategy is
also relevant. Incremental laws are likely to hen@e staying power because there is
always opposition, and fewer objections are possilards a more modest proposal.

This informal study strongly suggests that abatiglthe property status of
animals in Francione’s extended sense will cenyaiel an incrementalist process, if it
will happen at all. In the case of anti-racismjdégion started as far back as 1777, and a
recent addition was 2003, and there is still muchentegislative work to be done. That is
a history of incrementalist reforms spanning 228rgeAnd progress has been
depressingly slow. It must have been an agony fac#&n Americans to endure—after
their declassification as property—an unbroken sssion of racist laws from 1870-1939
(which still says nothing about the dozen or saslagjve insults after that). This was a
period of some 69 years of constant “revenge” agjdihose who freed blacks from
slavery. This long train of bad law must have,af broken, then strained the morale of
blacks and others.

Consider also the sheer malignancy of a dominatfdnstory by racist laws in
the overall law-count for our historical registartable summarizes these findings:

TABLE 2.

Type of Law Number of Laws Noted | Percentage of Total
Jim Crow Laws 83 77%
TOTAL 108 100%

Animals seem likely to have an even more toxicdmisof laws. There are already plenty
of harmful laws regarding animals the world oved dior the most part, these have
ceased neither to be nor to be born. Animal libenadeems likely to crawl forward
incrementally, not dash forward with Juggernaug-ldbolitionist momentum.

We need incrementalism now or later on behalfnaihals too. The more
increments we can get for them before they ar@ngdr considered property, | have
argued elsewhere, is best for the animals thems@leeonly in the short-term, but also
the long-term. | am not saying that it is “best’ainy ideal sense to have progress by
increments, although it might be the best we camdeality in a given time frame. In a
sense | also have anti-incrementalist tendencigseisense that | would like legislative
progress to occur in the maximum possible sizeafments. | have called that macro-
incrementalism. A lot of the Francionists’ objectsoare against micro-incrementalists,
and these concerns do not necessarily apply towmypmsition. But in any case, | am
realistic enough to see that the kind of law wetallidng aboutS incrementalist not as a
matter of mere theory, but purely historical f&gemingly any progress will be
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incremental, so it is not a question of whethantike incrementalist legislation, but only
how best to do that. | am a moderatgi-incrementalist then, unlike the Francionists who
are a kind of extreme anti-incrementalist.

However, | am also pro-incrementalist, and that is not self-contradictdie
need to see the pragmatic value of both anti-inergalism—pushing the envelope for
animals—and incrementalism—securing at lsasherealistic progress even if
perfection remains unattainable. Negotiation imeslboth tendencies ideally, or else it
degenerates into either uselessly vehement dengratiexcessive relinquishment of
ground. If we do not distinguish property statusirother incrementalist reforms we will
become awfully confused. We will not be able actiyato tell history, nor even to make
it with any clarity. Either we use the literal serf property, and anti-racist law is
incrementalist, or we use Francione’s ultimateloimerent notion of extended property
status, in which case the progress is incrementallt no one is fully liberated, does this
mean that all people and animals will be “propertgtil the end of history? (There is
such a time: our sun will one day become a redtdieny after our planet becomes
unsuitable for life as we know it.) How useful is Kdistinction” between property status
and non-property-status then? His anti-incremesrtatioes not stand up against the tides
of history, and trying to lead a movement that cp@ms anti-incrementalist legislation
for animals exclusively is as Quixotic as tryingdio the butterfly-stroke up Niagara
Falls.

If Francione were to dispute my historical findshépe would have to say that the
case of animals is different than the case of hsmide would need to argue that
although it is an incontestable fact that antistalggislation has been uniformly
incrementalist in nature, for powerful reasons, sbbaw animals will have it different.
One day we will have one big omnibus law, perhapsife entire world, securing all
animal interests—human and nonhuman—and thus abwlishe property status of
sentient beings in his “extended” sense. For thabppen, people would have to care
more about nonhuman animals than humans, in ood&ae the passion and resources
needed to secure all protections at once. Yet hamdéhalways be valued more than
other animals if history has anything to indicabewa the matter. So it is foolish to think
that animals will have it better in this respetit took well over twocenturiesfor anti-
racist legislation to mature to some extent (imantry that supposedly champions
freedom and equality more than any other), as élmweved, and as such legislative
progress is still ripening, then if anything it mitgakelongerfor other animals. Already
there is an interesting record of incremental ma®on behalf of animals (see below),
including some limited rights legislation for gregtes in some parts of the world. And
that is how it will continue, unless nonhuman adirights will outweigh human rights,
which is an absurd proposition, and tmy way Francione will be able to realize a
different “future history” for other animals. He wd have to be a very great leader
indeed. As it is, he compares ordinary, even wdgdrumane animal users to sadistic
psychopaths such as Jeffrey Dahmer, and appariyhimself off from various
followers for life if they disagree with him evelghtly. For some reason | doubt that his
style of leadership, anyway, will secure all rigldsanimals in one fell swoop.

He might persist that it is ineffective or immotalfoster incremental legislation.
It is so much better to have just one “package”’d#dégislation covering everything at
once. True, that would be nice. But if that is aotoption, then it is notmoral option
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either. As the German philosopher Immanuel Kant&r@®ught implies can.” If we
cannothave other than incremental legislation, thes paintless to try to dictate that we
“ought” to have other than legislative incremersiali If incremental laws on behalf of
humans were ruled out of existence because they seanehow “immoral,” at the actual
times of historical inception, then there would @&®een no legislative progress at all.
That is because all of it has been incrementalhavé duly demonstrated. No omnibus
legislation would have been possible for all wewngiven that legislation ALWAYS
has opposition. As for effectiveness, incrementalgs been the ONLY thing that has
worked for anti-racist legislation as | have docuaiee, so of course it is effective.

The fact is, if we look at the historical reconek see that property status in the
accurate sense (we have seen it is impossiblerémrcione to generalize his extended
term to all, or even most, forms of oppressiondy fs on a separate track from
legislation that either attacks or defends ther@stis of the oppressed. There were laws
attacking blacks’ interests post-property-statutheliteral sense, and other laws in these
peoples’ favour, in a titanic battle spanning mdegades. There were racist laws being
born as late as 1967, requiring segregated beatlSsasota, Florida. So we do not need
to worry overmuch if incrementalist anti-crueltydawill “cause” abolitionist laws. First
of all, no one says that causing one animal “widfalaw automatically causes a law
completely abolishing animals’ property status.yOfilancione states this when he
distorts the position of his opponents in a claasid strangely enduring straw man
argument. You need a separate campaign and legeséatt to abolish property status.
The point is that if people start a campaign tdiah@animals’ property status in the only
coherent sense of the term, it will likely be aa@pe campaign from laws addressing
their other interests. The historical record praves too. Anything is possible in such a
property-declassification campaign. It will not selmw become impossible to do just
because people have legislated anti-cruelty irptst, inothercampaigns. It all depends
on the discussion and votestive currentcampaign.

The picture of abolishing property status as a kihgrand finale in which all
animal interests will be respected according tonahrights is a completely unfounded
historical generalization. It is like the cargotsudf islanders waiting for their ships to
come in that will magically signal their final liketion. Some island natives, previously
untouched by the west, came to look forward to @aigps that arrived for the purposes
of trade. Sadly, many of these natives formed atgpl idea that a divine ship would
some day arrive, as a kind of saviour, signallimgend to all of their troubles (many of
which, ironically, were caused by the colonialis@} | knew a few somewhat deluded
animal rightists who thought that the Apocalypsewgaing to occur in 1997. They
figured that all animals would be somehow “beamgtta Heaven at that time. Needless
to say, they were quietly corrected by the ordirfeow of history. This is a bizzare case,
but Francionist expectations of nonincrementadigt &s a viable thing to aim for as the
next legislative goal are scarcely more realistic.

Back to our history, the opposite of any virtualyistorical “finale” is true of the
legislative record. It is simplistic to force adidislation onto one causal track, along
which everything either does or does not lead ¢aatholition of property status. The buck
does not stop there, but if anything, history psothet things just g& TARTED there
for very major interest-protecting legislation, lnehalf of people who were once
considered property. At that, it was a startingapoif grossly retarded anti-racist laws for

14



very nearly seven decades as | have calibratedeaBod even after that, African
Americans were still assailed by racist laws in ynparts of the land. Great descriptive
theory offers, at least in part, a perfect mirrbreality. Francione’s thought, by contrast,
yields a weirdly inverted image. Only this is nmfliouse. The explanation for this
inversion is simple: arm-chair theorizing. Anti-iementalists support strong rights and
suppose that this is a nonincrementalist endeaatthqugh even the strongest rights are
historically developed in incrementalist stagescdnceptual terms, welfarist law is
conceived as incrementalist, and rights is ideeéiBy conceived of as whole. But that
does not correspond to real rights as they devélog.frankly, we need legislative
strategy that works for concrete reality. So, sayl: “Welcome to the real world.”

Unjustifiable Fears about Complacency in Animal Law

Francione will predictably object that securingiamtelty legislation, which is a form of
incrementalist protection of animal interests, wikhke people complacent. He says that
people will not be willing to pass animal rightsviaafter anti-cruelty laws. Instead, he
claims that animal liberationist laws will be dedaly because people will think that
enough has already been provided for animals kgisly. Francione always speaks
generically, imprecisely, even sloppily of “comptacy,” as though it floats

amorphously over society, or applies to all peaplevery walk of life. However, the
following table more precisely looks, in social-peglogical terms, at what happens after
anti-cruelty proposals are made into legislatiaasdd upon different personal
orientations towards animal rights:

TABLE 3.

Type of Orientation towards Animal Response to Anti-Cruelty Legislation
Rights

Defends animal rights Will not change support for animal rights

or be “complacent”

Apt to support animal rights in the future, Will not change in aptitude, since apt to
but not a supporter now take animarights seriously, which all
serious thinkers see as different from
merely anti-cruelty.

Apt to backslide from animal rights into | Will know as well as the last two groups
mere curbing of cruelties. about distinction between anti-cruelty and
animal rights. Will not likely be an activist
in any event, since in my experience these
people usually feel like ashamed
hypocrites, and are only a tiny percentage
of the public anyway

Undecided about animal rights; perhaps | Again will not confuse anti-cruelty with

15



could go either way, depending on what | animal rights if they are intelligent and
develops educated, and therefore they will not be
complacent that we do not need animal
rights if merely anti-cruelty is secured

Rigidly opposed to animal rights This is actually thenly group that would
be substantially complacent with the
appearance of anti-cruelty laws. However
these people are obviously opposed to
animal rightsanyway so it does not make
sense to avoid anti-cruelty laws out of the
worry that complacent people will not
support animal rights. Why pander to these
individuals in one’s legislative strategies?
These individuals will not support such
rights in any case, but no one else
reasonably occasions any serious worries
about any smugness that all is well with
animals. Therenaynot be complacency
with factory farming on the part of the
zealous anti-animal-rightist, but this sort pf
rigid person would only be caused, at best,
by intensive conditions to make the
practices less cruel, not move to champion
animal rights. So those opposed to animal
rights would not be more likely to support
such rights if animals are still treated
cruelly, without any relief legislation, as
the Francionists fantasize.

1%

Here we see a typical lack of precision in antrémgentalism, missing the big picture,
and not thinking things through. Only the last gaty of persons is significantly relevant
to the issue of complacency, but those peopleh@mdelves mostly irrelevant to building
support for animal rights. Or if thesanbe won over, then anti-cruelty laws will not
satisfy them that animal rights have been achidvibey are the least bit educated about
these matters. The public is not that stupid. Astenot if animal rights education
proceeds successfully. Convincing people that @ity is not the same as animal
rights is actually very easy, although convinciegple to adopt animal rights may be
hard.

The fact is that if society grants anti-crueltyistgets a conversation going that
may one day lead to legislation which will furthprptect animals’ interests. If animals’
interests are not officially taken seriously thouglople are not going to talk about
animal rights, and are not even as likely to listétlh any seriousness, in such a deeply
speciesist society. As | have written elsewhelander legislative culture is more
conducive to animal rights than a cruel culturely@ine kind slave-owners were apt to
disavow their racist beliefs, for the most part, the implacably cruel ones who had no
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concern for those under their tyrannical sway. fiséorical record, anyway, is
overbrimming with examples of merely incrementagiséation being enacted, which in
no way produced such “complacency” that furtherentents proved either impossible or
noticeably delayed. We will see this further witle examples of women'’s rights and
children’s rights. Once again, the Francionistd deadily in baseless historical
overgeneralizations.

The History of Progress for Women'’s Rights

Sexism has also been legislated against. Howewegases of women and indeed
children have not involved nearly as much backlagtslation as we found in TABLE 1
regarding blacks. Recall from TABLE 2. that onl\22®f laws were positive for blacks,
whereas you will soon see that 100% were progregsivchildren and only slightly less
than that for women. Perhaps that is because wamechildren were thought of as
subordinate to men and adults, respectively, buéwet hated as virulently as people of
other so-called “races” were. This makes senseanwomen and children were part of
oppressors’ families, whereas slaves were largelyed as instruments. Indeed, slaves
were viewed by so many of their masters with salleéy/following question in mind:
How should | use my property in ways that are ath@eous for me? There are many
historical cases of women and children being viefweoh a less debased perspective
though. One could conceivably argue, then, thaafesnand young people only had
guasi-property status, even though the Bible eilylidesignates women, anyway, as the
property of patriarchs. However, Biblical mandatéien go unfulfilled in more recent
times. Yet inmanycases, the same exploitive question has beentiygeirathose who
dominated women and children. As for laws that éeva given group, surely less than
1% of laws have secured substantial rights for afgr(see below). Although, strictly
speaking, that is speculation on my part, it remawverwhelmingly probable supposition.
Furthermore, only a minority of laws now securelsssantial animal welfare, such as a
restriction against factory farming as we find ineglen. We can compute this because
some 50 billion cows, pigs, chickens and others#led worldwide to be eatehsome
95% of all animals killed by humafisind the vast majority of these creatures aremiti
of “intensive”—that is, violating—farming, transgpand slaughter practices.

Back purely to women'’s rights, we find the histatirecord as follows:

TABLE 4.

LEGEND

" See World Farm Animals Day at http://www.wfad.atgput/treatment.htm. This is a
very widespread statistic, and does not even irchgliatic animals.

8 According to the Humane Society of the United &taSee
http://www.hsus.org/farm_animals/factory farms/.

® See http://www.infoplease.com/spot/womenstimelingdl. This timeline contains

other facts that are a matter of public recordaace assembled from various sources on
the internet.
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BLUE a legislative year (law either enacted or influenglly adjudicated)
RED sexist legislative outcome

Early The Bible Exodus 20-21. Women described as property of tathers. At

Times marriage, ownership was transferred to the husbathegal assumption of
Christian states for a long time

1839 Law passed giving women very limited property rgghérgely in connection
with slaves (Mississippi)

1848 Married Women’s Property Act, expanded propertitsgof married women
(New York)

1850 First woman graduated with medical degree underdgua

1855 Lucy Stone first woman to keep her own name aft@riage

1855 University of lowa first university to admit women

1866 Founding of American Equal Rights Association,tfosganization in U.S. to
advocate women'’s vote

1868 National Labor Union supports equal pay for equatkwv

1869 Territory of Wyoming passes first women’s sk law.

1870 First women jurors serve (Wyoming)

1870 First woman admitted to practice law (lowa)

1870 15" amendment does not specifically exclude women frote

1872 Congress mandates equal pay for work of equal value

1877 First woman to get a doctorate in U.S.: Helen Ma@iteek studies, Boston
University

1878 Amendment to constitution introduced to Congresggiwomen right to vote
1900 by this time every U.S. state gave married amosubstantial control over
their property

1893 Colorado is the first state to adopt amendmeniting women the right to vote

1917 First woman elected to Congress: Jeannette Ralontana)

1919 Congress passes women'’s suffrage amendment

1920 The Women'’s Bureau of the Department of Ladéwrmed to collect
information about women in the workforce and saéedwgood working
conditions for women

1933 First woman in presidential cabinet

1936 The federal law prohibiting dissemination ofttaceptive information through
the mail is modified and birth control informati@no longer classified as
obscene.

1960 The Food and Drug Administration approvesihlzontrol pills

1963 Equal Pay Act applies to women except in domestigacultural workers,
executives, administrators, or professionals

1964 The Civil Rights Act bars discrimination in gloyment on the basis of race and
sex.

1965 InGriswold v. Connecticuthe Supreme Court strikes down the one remaining
state law prohibiting the use of contraceptivesrayried couples

1967 Executive Order 11375 expands Lyndon Johnsdfitmative action policy of
1965 to cover discrimination on the basis of gendera result, federal agencies
and contractors must take active measures to etisatregomen as well as
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1968

1968
1969

1970

1972

1972

1973
1974

1974

1976

1978

1981
1986

1992

1994

minorities enjoy the same educational and emploympportunities as white
males.

The Equal Employment Opportunity Commissidagithat sex-segregated help
wanted ads in newspapers are illegal. Ruling upbgld.S. Supreme Court in
1973, opening the way for women to apply for higbaying jobs hitherto open
only to men

First national women’s liberation conference (Cha

California is the first state to adopt a “aalt” divorce law, which allows
couples to divorce by mutual consent. By 1985 egtate has adopted a similar
law. Laws are also passed regarding the equaliaiivid common property.
InSchultz v. Wheaton Glass Ca.U.S. Court of Appeals rules that jobs held by
men and women need to be “substantially equalhbutidentical” to fall under
protection by the Equal Pay Act. An employer capnfamtexample, change the
job titles of women workers in order to pay thessléhan men.

InEisenstadt v. Bairthe Supreme Court rules that the right to priviaciudes
an unmarried person’s right to use contraceptives.

Title IX of the Education Amendments bansdiggrimination in schools. It
states: “No person in the United States shallhenbiasis of sex, be excluded
from participation in, be denied the benefits afbe subjected to discrimination
under any educational program or activity receiviederal financial assistance.
As a result, enroliment of women in athletics peogs and professional schools
increases dramatically.

In the U.S. Supreme Court, Roe v. Wade establigloasen’s right to abortion
The Equal Credit Opportunity Act prohibitsadismination in consumer credit
practices on the basis of sex, race, marital stadligion, national origin, age, or
receipt of public assistance.

InComing Glass Works v. Brennahe U.S. Supreme Court rules that
employers cannot justify paying women lower wagesaoise that is what they
traditionally received under the “going market satéA wage differential
occurring simply “because men would not work atltve rates paid women” is
unacceptable.

The first marital rape law is enacted in Nekaa making it illegal for a husband
to rape his wife.

The Pregnancy Discrimination Act bans emplayndéscrimination against
pregnant women. Under the Act, a woman cannotrbd br denied a job or a
promotion because she is or may become pregnantancshe be forced to take
a pregnancy leave if she is willing and able tokwor

First woman appointed to Supreme Court: Sandra@e@&pnnor

InMeritor Savings Bank v. Vinspthe U.S. Supreme Court finds that sexual
harassment is a form of illegal job discrimination.

InPlanned Parenthood v. Casdfie U.S. Supreme Court reaffirms the validity
of a woman’s right to abortion und@oe v. WadeThe case successfully
challenges Pennsylvania’s 1989 Abortion Control, Adtich sought to reinstate
restrictions previously ruled unconstitutional.

The Violence Against Women Act tightens fetlpesnalties for sex offenders,
funds services for victims of rape and domesti¢erioe, and provides for
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special training of police officers.

1996 InUnited States v. Virginighe U.S. Supreme Court Rules that the all-male
Virginia Military School has to admit women in orde continue to receive
public funding. It holds that creating a separatefemale school will not
suffice.

1999 The Supreme Court rulesdplstad v. American Dental Associatitmat a
woman can sue for punitive damages for sex disndtion if the anti-
discrimination law was violated with malice or iffdrence to the law, even if
that conduct was not especially severe.

2003 InNevada Department of Human Resources v. HithiessSupreme Court rules
that states can be sued in federal court for vanatof the Family Leave
Medical Act.

2005 InJackson v. Birmingham Board of Educatitime Supreme Court rules that
Title IX, which prohibits discrimination based oexs also inherently prohibits
disciplining someone for complaining about sex-dagiscrimination.

2006 The Supreme Court upholds the ban on theigbditth” abortion procedure,
arguing on the basis of “respect for the dignityofman life.”

2009 President Obama signed the Lily Ledbetter Fayr Restoration Act allowing
victims of pay discrimination to file a complainitivthe government against
their employer within 180 days of their last paydhePreviously, victims (most
often women) were only allowed 180 days from thie ad the first unfair
paycheck. This Act is named after a former emplafésoodyear who alleged
that she was paid 15-40% less than her male cqantey which was later found
to be accurate.

Here once again we have the only other case inhathicnans were considered property,
apart from possibly children. In any event, alligaftive progress for women was
incremental as well, which | can note without repepthe content of each increment
mentioned in Table 4., just in order to precludéum. Each of these are only increments
of anti-sexism, not the whole thing. Notice thah&de property status was never
officially revoked in U.S. legislation. Perhapfids seemed too much to revoke a
Biblical law in a predominantly Judeo-Christianioat Maybe it was easier just to stop
observing the old tyrannies in effect by giving wemmore control over their own
property. Presumably if one can have significanpprty, then one cannot be property
oneself, and one is a person rather than merdhatiat. Again, all of the legislation is
incremental. Again, not considering women to bepprty—in effectin 1839 but also
1848—just got the other incremental reforms startaedas not a grand culmination of
abolishing human female animals-as-property asdiwag is suggesting in the case of
nonhumans. Once again we see the topsy-turvy immalgeancione’s theoretical mirror. It
does not matter if we think of property as owngrsiri something more. Either way, it is
inaccurate to predict that we can nonincrementdiiglish the property status of animals,
completely out of keeping with how incrementaleggislation for humans is still
unfolding. Again, even women'’s property rights pessed incrementally from 1839 to
1848, as they did with the greater equality of v&aigel872 and 1963. | have included
other firsts for women since these were also ingmtrincrements for them in society,
helping to frame the legislative fight against sexi

20



Children’s Rights Law: Thoroughly Incrementalist

Tom Regan, irEmpty Cages: Facing the Challenge of Animal Rigtasnpares
nonhuman animals to children, who are also notsezu@y “cognitively advanced.” This
argument is vulnerable to the charge that childvééinone day attain higher mental
capacities in most cases, however, one thing tratat be impugned Regan does not
dwell on. Children are for the most part inheretigypless and so they should, perhaps
all the more, poignantly pull on our will to be p&ll towards them. It turns out that the
history of children’s rights legislation in the UiS also completely incrementalist in
nature. Observe the historical record of rightsyfmung people'°

TABLE 5.

1836 Massachusetts creates first state child labor mewtich children under 15
working in factories have to attend school foreatst 3 months per year.

1842 Massachusetts limits children to 10 hoursafkyper day. Several states follow
suit but do not consistently enforce their laws.

1851 Massachusetts makes first modern adoptiomialae U.S. It recognized
adoption as a social and legal operation basedhitoshwelfare rather than adult
interests and directed judges to ensure that arlodecrees were “fit and
proper.”

1877 The New York Society for the Prevention of €tyito Children and several
societies for the Prevention of Cruelty to Animatsoss the U.S. joined together
to form the American Humane Association.

1916 First child labour law prohibit movement obgs across state lines if minimum
age laws are violated. This law was in effect ut®il8 when it was declared
unconstitutional in a landmark case, Hammer v. Dhgd.

1924 Congress tried to pass a constitutional amentto authorize a national child
labour law, but killed by opposition.

1938 Fair Labor Standards Act introduced by FramRli Roosevelt, including limits
on many forms of child labour.

1944 Prince v. Massachusetts case, U.S. Supreme i@dd that government has
authority to regulate treatment of children, arat fparental authority can be
restricted if in the child’s welfare interests. §wogous to children not being the
property of parents]

1965 Abe Fortas of U.S. Supreme Court wrote a ritgjopinion in Tinker v. Des
Moines giving children the right to free expression

1967 In re Gault was a landmark U.S. Supreme Qfraision establishing that
juveniles accused of crimes in a delinquency préicgemust be accorded many
of the same due process rights as adults sucleaggtit to timely notification of
charges, the right to confront witnesses, the ragjatinst self-incrimination, and

19 Source: Wikipedia’s Timeline of Young People’s Rigjin the United States. See:
http://en.wikipedia.org/wiki/Timeline_of _young_pde|s_rights_in_the_United_States
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the right to counsel.

1970 Inre Winshipwas a U.S. Supreme Court decision that held thatwa juvenile is
charged with an act which would be a crime if cottedi by an adult, every
element of the offense must be proved beyond anadrde doubt.

1973 First joint custody statute in the U.S. emhatelndiana, allowing children the
right to both parents after a divorce.

1974 Child Abuse Prevention and Treatment Act phbydJ.S. Congress to increase
children’s rights and reduce child neglect and abus

1992 Child Labor Deterrence Act prohibited impagtjproducts produced by child
labour.

1997 Flores, et al. v. Janet Reneas a class action lawsuit resulting in a national
policy for detaining, releasing and treating cleldin immigration custody on the
premise that authorities must treat children inrtbestody with “dignity, respect
and special concern for their vulnerability as &b

1999 The Children’s Online Privacy Protection Aaagds children’s privacy and
safety against website operators.

2002 Convention of the Rights of the Child: U.Sn&e unanimously consents to ratify
the Optional Protocol to the Convention on the Rigif the Child on the Sale of
Children, Child Prostitution and Child Pornogra@nd the Optional Protocol on
the Involvement of Children in Armed Conflict.

2007 Unaccompanied Alien Child Protection Act, bishing an Office of Children’s
Service at the U.S. Department of Justice.

2008 Stop Child Abuse in Residential Programs feeis Act requires standards and
enforcement provisions to prevent child abuse agleact in residential
programs, and for other purposes.

Once again we see the same broad pattern. Legislatfavour of children’s
rights is incremental, making bit-progress in: riesing child labour in favour of
education; limiting work hours; making adoption siéime to child welfare; minimum age
for child workers; other limits on child labour;taklishing government authority over
that of parents in some cases; giving childrerritjig to free expression; providing
children accused of delinquency with due processghting criminally accused children
through a reasonable standard of proof; givingdelil access to both divorced parents;
protecting children more against neglect and abfustiter incentives to protect children
against unjust labour practices; requiring resfacthildren stuck in immigration
processing; protection of children against intepretiation, and against prostitution,
pornography, and war; giving children an advocatthe federal Department of Justice;
and protecting children in residential programs,eiwample, against abuse and neglect.

All of the above constitute incremental contribas to children’s rights. There is
no omnibus bill here either securing all interedtshildren, let alone a full degree of
protection of those interests. Again, the phenomeiahildren in dire poverty proves
that their dignity is not yet secured by rightsd d@imat true liberation remains elusive. In a
sense, children were considered informally to leepitoperty of their parents. That is,
children were at the parents’ disposal, and coaldade to work in abusive contexts,
and so on. Unfortunately, many parents did not fzal of choices due to poverty. We
can say that this is quasi-proprietary control. &ample, the thought might be: “it” is
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my child and | can do what | want with “it.” (Objefyting language of this nature used to
be alarmingly common not too far back in our higipirheir abuse as laborers was more
systemic and socially caused however than somethatgan be landed altogether on
the shoulders of the parents. Regardless, quagriptary control over children was
undermined in 1851, when adoption was specifidoeasy in the child’s interests rather
than the interests of any adults. Perhaps peopbeebthat time adopted just to procure
virtual slaves. In 1944, the Supreme Court in Acedeclared that parents’ authority
over the children could be limited by the stateisMaas even more powerfully
subversive of parents in effect claiming quasi-o8hi rights over their children.
Admittedly, legal theorist Ronald Dworkiin famougyovides the legal example that we
cannot use our umbrella as a weapon, so the stateses limitations on property use
anyway. The difference is, in this case, that therests of the childrathemselvesre to
be considered, whereas Dworkin is obviously note@mplating any interests that the
umbrella might have.

The Incrementalist Dilemma
Francione and the other “antis” face what | dadl incrementalist dilemmaf either:

(1) Rejecting incrementalism, thus also wishingnao all progress for blacks,
women, and children (among others), or

(2) Accepting incrementalism, and thus undermiriirggcase against incrementalist
anti-cruelty legislation

For it would be inconsistent to adopt incremestalin one part of the law
because it is morally acceptable and effective,tandject it in other areas of the law
even though anti-cruelty legislation can sometilmge the dramatic effect of ending
various kinds oforturesfor animals, which any human would find a greatteran his
or her own life. If animals have the right not ®tortured, as the Great Ape Project
specifies, then anti-cruelty legislation often makeremental progress with respect to
this right. Virtually any aspect of factory farminog its own is literally a form of torture
for the animals, e.g., de-beaking for chickens.efatogether, the human observer must
find these speciesist insults to be unimaginabftytous. So animal “welfarist” laws are
certainlyeffective

As well, morally accepting the ever-compromisingtdry of human rights
incrementalism gives us a standard by which we mcstpt, in some form, legislative
outcomes that leave bad scenarios for people, &yealid life conditions. If we accept
highly imperfect protection of interests in the famtase, then we must employ a similar
standard when evaluating anti-cruelty laws. Leagrgss poverty for humans is
arguably cruel, so it cannot be argued that wealdaterate cruelty in the human case,
and so it would be speciesist to accept any remgiciiuelties in the case of animals.
And obviously I am not proposing fully acceptingietlly compromised laws, only
enacting them with moral approval for the progresgiarts, and frank moral disapproval
for the compromised parts. We should not confugetteer approving of a law and
approving a given thing as being perfectly mor&ley are as different as are the two
objects of approval or disapproval. In any evelbfahis is quite consistent with the
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general idea of doing the best that we can manfeggan, if we would block anti-cruelty
legislation by ruling out legislative proposalsttteave deplorable conditions, then we
would, on moral grounds, erase all human progmess tnited States legislatures if
history followed that same principle.

Incrementalist Animal Law Today

There has been a substantial history of incremishtaiimal laws. In 1999, New Zealand
banned vivisection of great apes. Also, Sweden d&aiime use of great apes and gibbons
in scientific research, and the Baelearic Parliamsapports the Great Ape Project, or
human-like rights to life, liberty, and freedomrndorture for chimpanzees, gorillas, and
orangutans. Vancouver, Canada, banned rodeos.ePfeophe Ethical Treatment of
Animals (PETA) has helped activists ban animalsiicuses in Costa Rica; Windsor,
Canada; Greenburgh, New York; Bogata; Colombia;lSsxpoldo; Brazil; Orange City,
North Carolina; and Pasadena and Rohnert Parkfo@adé. In 2003 the European Union
banned cosmetics tests on animals. Germany in 2@@2 animal rights into its
Constitution. The state added, “and animals,” steéement obliging Germans to respect
and protect the dignity of human beings. PETA agfdea ban on the military using cats
and dogs in wound labs in 1983, early into thaugi® work. In 1988, the Swedes
virtually banned factory farming, which is moreiagruelty legislation than abolishing
increments of animal exploitation unlike the protamples | have provided.

All of these and much more are worthy legislativacro-increments in my
judgment. And they are just the beginning. Let uddoup legislative macro-increments,
the largest pieces of liberation that we can managd®ehalf of all animals, not just
humans. Francione proposes refraining from increatishlegislation on behalf of
animals, such as banning factory farming. The upishihat we would have to go all the
way from the abject state of intensive farming tava banning all animal agriculture and
presumably also providing for a good life for anisnan sanctuaries. Or worse, and even
more accurately reflective of Francionism’s antigge-issue, anti-progressivist, anti-
incrementalism, we have to wait for a single laevling animal rights (including
human rights, mind you) in all conceivable areafhe@vise, there would “merely” be
incrementalist legislation. However, the 100% hgtaf even human rights legislation
being incremental, together with racist and antistdegislation competing for over a
century, forcefully suggest that any progress fomals must also be incremental. The
oppression of animals is most closely analogoukemppression of black people
because they were subject to such odious prejudittegressive laws after property-
status-abolition, and awful harms (although | thilné Holocaust comparison is even
more telling, that is not a matter of U.S. law).dAegislating on behalf of people of
colour is a difficult and incremental process dhiaging a liberation that has yet fully to
arrive. It seems ludicrous to suppose that animéis, are viewed even more
prejudicially and harmfully, would get a better b#ean black people. Francione’s
complacently believing that society will somehowkaa leap over all possible
increments, in the case of animal law, is rather feally expecting a cow to jump over
the moon after hearing that old nursery rhyme.

Francione also opposes not only the Great ApeeBr¢jvhich he once supported;
again, he has grown more rigidly anti-incrementaliger time), but “single-issue
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campaigns.” These are supposedly immoral and ickefee But look at the record again.
All of the purple laws that banned slavery werdlmat single issue, not other racist
problems. The successful racist laws were notolydosused on narrow issues such as
segregation in schools, transport, and variousippldces. There were also laws against
“intermarriage” of the so-called “races.” These &al politically successful single-issue
campaigns. The civil rights legislative formulatsoor findings of 1948, 1954, 1956,
1964, 1965 (two laws), 1967, 1971 and 2003 wersidjle-issue campaigns, very
straightforwardly. They covered rights in the naitif, school segregation, bus
segregation, a poll tax, voting rights, inter-raécmarriages as they were termed, busing,
and affirmative action for post-secondary educatiespectively. The other laws, Civil
Rights Acts, had a more sweeping compass in 1984 si blanket-eliminated
discrimination. Or did it? Subsequent Civil Rigltsts needed to address single issues
such as housing and employment discriminationveheothing against sweeping
legislation such as we saw in 1964, only | am sayivat by far the most laws for both
racists and anti-racists have patently piggy-baakedingle-issue campaigns. If these are
the best that can be managed at a given time, bald they be “unethical’?
Furthermore, all legislative wins for women, higjhiied in blue above, were single-issue
campaigns. As for the children’s rights, all of thess were either single-issue
campaigns, or else their close cousin, legisldtonsing only on a few perhaps
thematically related issues. Starry-eyed Francisnisthey were to have accepted his
banhistorically, would have killed virtually all legislative progss for women, children,
and the vast majority of relief on behalf of peopleertain so-called “races.” Thus the
historical record strongly suggests that Francisrigazenly advocating a recipe for
legislative failure.

There does remain the question: this paper hasdisaut incrementalist
legislation after certain classes of people wegeslatively ruled not to be property,
either outright in the case of slaves, or by imgdi@n in the case of women and perhaps
children in some relevant sense. What about inangatist reforms for animals now,
before their property status proper is abolish¥déll, the record | have examined still
proves that incremental reforms can be effectieeh&s it will be objected that only
rights legislation will give full protection of ietests. True, but blacks and all poor people
never won full economic dignity, but only incremestch as equal pay, to take one
example. So even these laws are reforming oppressibnot abolishing it. Gandhi once
called poverty the worst form of violence. We canenen holisticallydiscussanimal
rights without also critiquing the system of cali$iaa. So morally, we should accept less
than wholly adequate legislative relief—that doeseven fully protect one single right
such as dignity—if it is the best we can do. Theahbest-we-can-do standard applies to
animals now, as does the inevitable reckoningdhaburse incrementalist legislation
has been effective. Incrementalist legislative pesg is th®©NLY legislation that has
been effective, or has been—period—at least fotdhiéed States. If we reject current
proposals for incremental anti-cruelty legislatamimmoral and ineffective, then we
must nullify the entire progressive legislativeartfor blacks, women, and children as
well. Do people want to march behind this leadeosehprinciples might pre-empt all
future legislative progress too? They seem to gpelklimination and end of the history
of legislative progress, a kind of doomsday scentduat is nevertheless labelled
“liberation.” We should be labouring for incremedrtislation for both humans and
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other animals. We must do so before not just aniimetation—but also women’s
liberation, black liberation, and children’s libécam—have been legislated fully. True
property status abolition, in the historically geecsense, is just one stop on the road to
liberation. Before liberation is finally achieveakrfeveryone, all we have are morally
imperfect increments in our laws.

Conclusion

Francione argues that incrementalist approachasitoal law are a “waste of time” and
resources. He must mean a waste of all of the dingelegislative resourcefulness in U.S.
history. Incrementalist legislation is what creatieel greatest anti-sexist and anti-racist
legislation for over two centuries in his nativauotry. Laws affect most animals, who
are in industry, in dramatic ways, so how could feawanting in “effect”? Many groups
such as PETA have already made historical progFeascione is merely retrogressive,
offering to stifle progress by demanding anti-imsemtalism, even though history proves
that it has been, and so forever must be, thewalyforward. Even a single act
abolishing all racism, sexism, speciesism, etctHerentire world would just be a final
increment in a long history of measures of progr8ssh a be-all-end-all act would not
have the “magic” effect of erasing the other inceats. As well, different legislatures are
further along in terms of progressive legislatibart others, so increments that need to be
added are various—by degrees or increments. Teamnadkes a kind of incrementalism
only inevitable.

Let us demand of Francione a single historicatrgda in which abolishing
property status was a panacea for humans. He carmatle this as | have proved. And
property status in a historically precise sensefnancione’s incoherent definition of it,
is itself just one increment in abolishing onlyatg limited class of oppressive —isms. |
have also proved that we have no reason to expetds to be fulfilled once we have
an intelligible abolition of property status. And,rfull rights for the disabled cannot be
an intelligible abolition of their “property stattiglthough Francione compares
speciesism to all forms of human oppression. irisially a legal and historical
falsehood to say that property status includethatl Francione claims. My own country
of Canada entertained a bill (defeated in the and,followed up by deplorably weak or
micro-incrementalist anti-cruelty legislative raeiss) that would take animals out of the
property section of the Canadian Criminal Codeiastead consider them as sentient
beings. But the latter, macro-incrementalist languaas very far from animal rights,
and it is at best confusing to equate animal rightls animals having the one or basic
right not to be considered property.

Francione provides a history of legislation in ek, Animals, Property, and the
Law. Obviously it did not equip him with a lucid sernddegislative reality, however.
Indeed, he cannot win. If we use “property” in greper sense, then animal law
promises to be quite incremental. If we use iti;jmdxpanded sense, fuller respect for
animal interests should appear incrementally tothe record, and the inferior status of
animals in society, guide our understanding ofiélneas it evolves through time.

It is only confusing to use Francione’s analysid aay that the Jim Crow laws
made blacks have more property status, while theytead less property status at the
same time, because there was that post-war pefreahte 19 years (1948-1967) in

26



which racist incremental laws battled against eatist incremental laws, as documented
above. No, there was both a racist and anti-ractsgression post-property status (from
the laws in the purple), as the lucid way to déschistory, and to map out concepts for
the future. Property status abolition was onlyvate 1777-1870 for blacks, almost a
century of legislation, and 1839 onwards for wonsence if females have their own
property, then | assume that women cannot merepyrtygerty themselves, but are rather
persons with important forms of legal agency. hais unclear if children ever were the
property of parents in any absolute legal sense.

People should never utter again the falsehoodpttogerty status comprehends all
insulting treatment of animals, since that is histdly inaccurate as well as
philosophically unintelligible when we iterate spestsm as parallel to most forms of
oppression of humans, that is, other than raciswmiss, and the oppression of children.
Abolishing property status is really a specifictbigal event, or series of them, in
different geographical places, and it is not t@wbefused so readily with anything else.
We should say that blacks and women no longer peygerty status. However, on
Francione’s theory, they are both still considgvemperty. That is not a credible
conclusion in any terms. Suppose | told a black@®er“Your poor economic status is
probably due in considerable part to racism. $®jitst as if you are my property.” The
oppressed person would rightly find such a proneorent to be highly insulting, adding
further indignity to an already compromised lifeusition.

All legislation protecting the interests of sentibeings has historically been
incremental, and even formal property status itsaff usually been phased out
incrementally. At a conceptual level, we could ee¢n form a precise definition of what
it would be fully to respect an interest, let alaisermine precise increments out of that
whole. We could not discuss legal proposals fofteespect of interests without
debating over possible increments of interest-retgjpat might be included or excluded
from having a “whole” interest satisfied, such msarms of freedom of physical
movement. And we need to consider whole-interestieption whether we achieve this
one interest at a time, as Francione used to haweall interests at once, as he is
seemingly demanding now. He can successfully magset anti-incrementalist demands
of his own fantasy world, but that is pretty mutfor the foreseeable future. Even when
we say that rights for humans have been achievebaati-racism legislated for example,
African Americans still do not have a right to theéignity. Many of them live in abject
poverty that is directly or indirectly a productsifil-persisting racism or its effects. So
here again we have incrementalism. Each civil gdénv was gradually addressing black
interests, not all at once, and did not fully addrany interests either, it would seem. But
these laws might have been acceptable at the &ra&use they were the best
imperfections that could be managed. The persistehbistory’s disallowance of the
full protection of interests suggests that suctaadard was impossible to legislate up
until today, when it has still eluded reformers lng in their most earnest and
productive capacities. If even rights legislatitself is historically incrementalist, you
had better believe that any laws leading up tgfidimalized rights will be
incrementalist too.

The philosopher, George Santayana, warned tiaa do not learn from history
then we are doomed to repeat it. There have allvegs anti-incrementalists haunting
legislatures and other environments, their elogeerstally exceeding their sense of
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reality. Indeed, their proposals obviously nevedmd into the legislative history books.
Apparently, then, in overall historical terms, t#i-incrementalists self-sort, planting
themselves firmly on the margins of the marginseai-world legislating. Actually, the
thoroughgoing anti-incrementalist can only, in thyeanyway, have one legislative
proposal: The Super-Law. Humanists have a humétsrigersion, and anti-speciesists
have an animal rights version. Presumably, The iSuge could only be brought into
effect any time soon by Super-Humans. The legigatystem would have to be
congested with all manner of law proposals and #maeze them all out at once. People
would go cross-eyed even from reading the wholegthiVe should not repeat the
mistakes of historical anti-incrementalists, wlalso perhaps hoping that one day there
will be a world constitution truly guaranteeingditation for all sentient beings, be they
human or other.

If we do not learn from yesterday, we will remanorant about tomorrow. It is a
fact that there is virtually no question that arlitaar must be incrementalist. This paper
has basically dealt in facts, not theory. Themoiscompeting” history to be written from
an anti-incrementalist “perspective.” Thésano other history to be told. And no amount
of prejudicial “perspective” can alter these ohjefacts. Any “revisionist” history by
the anti-incrementalists would need to warp realgglf to fit their preconceptions if
history were portrayed as corresponding to thawsei “The” anti-incrementalist law has
never happened and it does not look about to amg $ioon. Pretty much my sole
speculation in my central argument is that aningelserally will not, in future, be valued
more than humans, and so they will not be exengpt fnistory’s incremental creeping
forward of liberation as against oppression. But tteere seriously be any doubt that this
comparative devaluation witlontinueas factual? The operative factual question seems t
be not whether or not we should be anti-incremettabout animal law, but rather:
which incrementalist proposals are suitable anctiwhre not? Also: what explains our
sometimes being limited in our increments, and bawwe strategize to accomplish
greater increments of progress than ever?
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